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Before the 
Federal Communications Commission (F.C.C.) 

IN THE: MATTER OF REQUEST' FOR 1 
REVIEW BY BUSINESS DISCOUNT ) 
PLAN, INC. OF THE DECEMBER 31, 1 

SERVICE ADMINISTRATOR DENYING ) 
REQUEST TO ACCEPT 1,ATE-FlLED 1 

2002 DECISIONS OF UNIVERSAL ) Docket Nos. 97-21 and 96-45 

FCC FORMS 457,4994,499-A AND 499-Q ) 

Appellant Business Discount Plan, Inc. ("BDP"), through its attorneys, Shughart 

Thomson & Kilroy, P.C., for its Request For Review of the Universal Service 

Adrni tiistrator's ("USA") December 31, 2002 Decision denying BDP's request to accept 

late-filetl FCC forms 457, 409-S of, 499-A and 499-Q, respectfully states as follows: 

I. SUMMARY OF FILING 

BDP appeals the Universal Service Administrative Company's ("USAC") 

August 28, 2002 Decisions rejecting BDP's revised FCC Forms 457,499-A, 499-S, and 

499-Q for the years ending December 31, 1998, 1999, 2000 and 2001. In its August 28, 

2002 Lkcisions, the USAC rejected BDP's revised Forms as untimely and denied BDP's 

request Tor reiinbursemeilt i n  the aniotint of$l,016,738.43. On October 23, 2002, BDP 

liinely l i led its Letter of Appeal with the I ISAC.  By letter dated December 3 I ,  2002, the 

CJS.4C dcnictl in part, ant1 dismissed as moot in part, BDP's Letler oTAppeal.  In denying, 

in  part, BDP's Lcttcr of Appeal, the USAC stated that BDP's revised FCC Fonns were 

unlimcly because they were not filed " wi th in  twelve months from the initial due date or 

l l lc  worksheets in  question." 



The USAC's denial of BDP's Letter of Appeal is legally flawed for scveral 

rcasons. First, the USAC's one-year statute of limitations for filing revised FCC 

worksheets is invalid because i t  is substantive in nature and created without following the 

APA nolice and comment nilcmaking process. As shown below, the USAC's one-year 

statute oflimilations docs not incet the cxccptions for interpretive rules; general 

stalcments of policy; or agency organization, procedure or practice. Thus, the USAC's 

(and thc FC'C's) failure to comply with inandatory APA rulemaking procedures renders 

the onc-year statute of limitations invalid and unenforceable, 

The USAC's one-year statute of limitations for filing revised FCC Fornis 499-A 

and 49%Q is also invalid because i t  exceeds the USAC's authority, and is arbitrary and 

capricious and an abuse o f  discretion. The USAC has no authority to promulgate 

substantive rules. Moreover, the USAC provided no explanation, reasoned or otherwise, 

as to the basis for the one-year statute of limitations. 

Finally, assuming the USAC properly adoptcd the deadlines for filing revisions to 

Forms 499-A and 499-Q, BDP has dcnionstrated good cause for the FCC to waive the 

tlcadliiies. 111 similar circumstances, Ihc FCC has granted waivers of these deadlines, 

reasoiiiiis that absent a waiver, the tclccomllltlnications provider would be required to 

contributc an erroneous amount to support universal service, a result contrary lo the 

rcqtliremcnl Ihat contributions be equitable. 

11. STATEMENT OF BDP'S INTEREST IN THE MATTER 
PRESENTED FOR REVIEW 

BDP is a loiig distance carrier providing long distance service to customers 

tlirougl~iout thc United SLates. Pursuant to Section 42 of the 1996 Telecotnintinications 



Act, 47 I!.S.C'. 4 42, and the I;C'C's regulations promulgated thereunder, BDP has paid 

ttiiivers;iI scrvicc fund contrihulions to l l ic Lrniversal Service Administration Co. 

("USA("'). However, duc to an error more particularly descrihcd below, BDP overstated 

its reveiit ics and, in  t u r n ,  oveipaid thc USAC by S1,016,738.43. As the entity that made 

the overpayment in  universal scrvice fund contributions to the USAC, BDP has a very 

substantial interest in this matter. Spccilically, BDP seeks to obtain a refund of all  

atiiounts oLerpaitl to the USAC i n  uiiivers;il service fund contributions, together with 

interest a t  the statutory rate. 

111. STATEMENT OF FACTS 

BDP Timely Filed Its FCC Forms 457,499-A, 499-S and 499-4 

BDI' timcly filed its FCC Forms 457,499-A, 499-S and 499-Q with a 

accompanying worksheets (Tclecominuiiications Reporting Worksheets ) reporting i ts 

reventics for the years ended December 3 I ,  1998; Deccmber 31, 1999; December 31, 

2000; and December 3 I 200 I .  (Aflidavit o f  Craig Konrad, "Konrad Affidavit," at 7 2, 

attached herelo as Exhihi t A".) 

Upon Discovering T h a t  I t  H a d  Significantly Overstated Its Revenues, BDP 
Promptly Filed Revised FCC Forms 457,499-A, 499-S, and 499-4 

A i  tlre end of J u l y  2002, BDP discovered, througli an audit conductcd by its 

indcpcndctit auditors, that i t  had overstated its i'evenues, and thus overpaid the Universal 

Service Atlniinistrative Co. ("UCAC") by SI ,016,738.43 in the pcriod 1998 through 

2001. 0 1 1  August 5, 2002, promptly after discovering that i t  had overstatcd its revenues, 

HDP lilcd airicndcd FCC Foniis 457, 490-A. 499-S, and 499-0, and accoinpanyit~g 
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TcIecoinm11iiiciitions Rcporting Worksheets, for thc years ended December 3 I ,  1998, 

Deccniher .; I .  I 'YN, Deccmbcr 3 I ,  2000 and December 31 2001. (Konrad Arfidavit, at 

11 3, Altachineni I ,  thereto). 

111 its transmittal letter cnclosiiig the revised Forms, BDP cxplained that its 

original ahovc-referenced FCC Fornis had significantly overstated BDP's gross revenues 

for these ahovc-referenced pcriods. BDP further explained that these significant 

ovcrstatcmcnls wcrc mistakenly based upon incorrect goss revenue information supplied 

to BDP by Billing Information Concepts, Inc. ("BIC"). BDP's billing aggrcgator 

responsible for the billing of BDP's long distance servicc. Moreover, BDP explaincd that 

in  Jtily 2002, its indcpendent auditors, Query ti Co., had completed an audit of BDP's 

unrelated cxcise and sales tax for the yeai-s in question. Upon completion of this audit, 

BDP's auditors discovered that the revenuc reports BIC had supplied BDP for 1998 

through 2001 failed to appropriately reduce BDP's revenues by deducting substantial 

adjtistiiicnts and credits to BDP's customer billings to which BDP was entitled. In 

explaining thc error, BDP included with its revised FCC Forms and accompanying 

Tel~coininiinications Reporting Worksheets a complete analysis of the exact amount 

BDP had owed USAC for the years 109s through 2001. This analysis showed that RDP 

had overpaid the USAC S1,016,738.4;. (Konrad Affidavit, at 11 4). 

The USAC Rejects BDP's Revised Forms As Untimely 
and Denies BDP's Request for Reimbursement 

By six separate letters dated Augtisl 28, 2002 (the "Atigtist 28 Decisions"), the 

USAC rcjccktl BDP's rtviscd Forms as unliniely and denied BDP's request for 

reiiiibiii.scment. (The USAC's August 28 Decisions are attached hcreto as Exhibits B-C.) 

I ? X  i'ili 
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Speciiicnlly, the USAC rejected BDP's revised FC'C Fornis as untimely because they 

b+cre "i iot filed prior to tlic rwision tlcadlincs" (Exhibit B), they were "not filed by 

January -3 I .  2001," (Exhibils C-D), or because "they were not filcd within one year of the 

origjnal suhmission" (Exhibits E-G). 

Significantly, in its August 28 Decisions, the USAC failcd to reference or cite to 

any statutory provision or FCC rule requiring a carrier to submit revised Forms "prior to 

the i w i s i o i i  deadlines," or "by lantiary 31. 2001," or "within one year of the original 

submission." Instead, the U S A C  noted, a d  only with respect to one of its six August 28 

Decisions viz. .  Exhibit B, tliat "[pler FCC Form 499-Q instructions on page 8 ,  ' revised 

filings intist he made by the filing datc for the subsequent for 499 filing."' 

BDP Timely Filed a Letter of Appeal with the USAC 

By letter dated October 23 ,  2002  ("Letter of Appeal"), BDP appealed the USAC's 

At i~t is t  25 Decisions to the USAC. 111 its Letter of Appeal, BDP again explained that its 

origin;il FCC Fornis had significantly overstated BDP's gross revenues for the years 1998 

tlirougli 2001 clue to thc incorrcct zross rcvcnuc information supplicd to BDP by BIC. In 

its Ixtlcr of Appeal, BDP also showed that IJSAC's reliance on the instructions to the 

FCC Fotiiis to arrive at a statute of Iimitatiolis was misplaced. Specifically, BDP showed 

tliat any stalute liniitalions contained 111 these instructions were invalid since they were 

not sub.iect to notice and conlnleiil as required under the Administrative Procedures Act 

( "APA") .  5 U.S.C. 9 552.  Moreover, BDP showctl that i t  had no1 rcccived adequak prior 

i iolice ol.atiy purported statute o f  Iiniitation. Also, BDP showcd that the USAC's reliance 

-3 -  



oii rhc instructions was arbitrary and capricious and a i l  abuse ofdiscretion. (A copy of 

BDP's  Octobcr 23. 2002 Letter of Appeal is alt;iched hereto as Exhihit H). 

l h e  USAC's December 31,2002 Decision 

By lelter dated December 31, 2002, the USAC entered its Administrator's 

Decision on Contributor Appeal (the "Decision"). In its Decision, the USAC denied in 

parl, and dismissed as moo1 i n  part, BDP's Lcltcr ofAppeal. Specifically, the USAC 

ruled Ihat BDP subrniltcd rcvenue dala on its FCC Form 499-A reporting 2001 annual 

rcvcnuc. whicli was timely filed on April 26, 2002. The USAC noted that annual revenue 

inlbrnialioii from the Form 490-A will be used to ensurc that contributions for the entire 

year are based on all subject revenues for the year. The USAC ruled that BDP's revised 

FCC Forni 4 W A  submitted on April 26, 2002 properly revised the revenue reported on 

BDP's Forms 499-Q reporting first, third and fourth quarter 2001 rcvenue. Thus, the 

USAC dismissed BDP's Letter of Appeal as nioot insofar as i t  pertained to these revised 

FCC Form-Qs. ( A  copy of the USAC's Decision is attac,hed hereto as Exhibit I). 

The LISAC, howcvcr, denied BDP's Letter of Appeal concerning all other BDP 

rcviscd FC'(' Forms. 111 denying BDP's I.etter of Appeal with rcspcct to these revised 

Fonns. [ t ic USAC merely stated that "[t]hc FCC Workshccts a n d  accompanying 

instructions which BDP alteimplcd to rcvise were reviewed and approved by the FCC." 

Thc USAC furthei- noted tha t  FCC' iegulatioiis in  lbrce during tlic relcvant time period 

rcqtiirccl carriers to file FCC worksheels. ll citingge,revnlly 47 C.F.R. Part 54. 

(Cxh ib i l  I ) .  

-6- 



'l'hc USAC next norcd in its Decision thal FCC regulations do not require the 

USAC' to ;wep t  any lalc filed revised FCC Worhshcets. However, the USAC 

aickiiowlcdgeil that " in oi.der to improve thc accut-acy o f  the revenuc reported, the IJSAC' 

Board o f  Directors has authorized staff to allow carriers to file new or reviscd worksheets 

alier the  ol-iginal duc date." In accordance with this gracious authorization by the USAC 

Board of Llircctors, the IJSAC acknowledges thai "[slince September 1 ,  1999, USAC has 

-~ allowct l  carriers to l i l e  ncw or revised FCC Worksheets after the original due date and for 

a period limited up to 12  months from the initial due date of the worksheets in question." 

& (emphasis added). (F.xhihit I ) .  

T~LIS,  in rejecting BDP's revised FCC worksheets, the USAC found that 

"[hleca~isc BDP's revised FCC Worksheets identified on the chart below were submitted 

after the orisinal duc datc and beyond the USAC's one-year dcxlline for filing of 

revisions, they were rejeclcd." u. (emphasis added). (Exhibit 1). 

BDP appeals the Decision to the Federal Communications Commission ("FCC" or 

"Commission") pursuant to 47 C.F.R. 5 54.719. 

IV. QUESTIONS PRESENTED FOR REVIEW 

A. Is the USAC's one-year statute limitations for filing revised FCC 

Forms 499-A and 499-Q inbalid hecause it is suhstantive in nature and created 

withont following the APA notice and comment rulemaking process? 

B. Did the USAC' cxceed its authority in adopting its one-year statute of 

limitations for filing revised FCC Forms 4 9 9 4  and 499-4:' 



C .  I s  the US4C's  one-year statute limitations for f i l ing revised FCC' 

Forms 499-A and 490-Q arbitrary and capricious'! 

D. Is the USAC's one-year statute limitations for f i l ing revised FCC 

Forms 409-A and 499-0 an abuse o f  the USAC's discretion? 

E. Assuming. arguendo, that the USAC properly adopted the deadlines 

for f i l ing revisions to FCC Forms 499-A and 499-Q, has BDP demonstrated good 

cause for the FCC to waive these deadlines? 

V. ARGUMENT 

A. The USAC's One-Year Statute Limitations for Filing Revised FCC 
Worksheets I s  Invalid Because It Is Substantive in  Nature and Created 
Without Following the APA Notice and Comment Rulemaking Process 

I .  The Assessment and Recovery of Universal Serv ice  Contributions 

a. The assessment and recovery of universal se rv ice  contributions 
a rc  governed by 3 254 of the 1996 Telecommunications Act 

'I'Iic Universal Service Fund is a liinding meclianism mandated and exparided 

under thc rcctlcral Telecomintinicalioiis Act of l996,47 U.S.C. 3 254 (2002). The 

risscssiiiciit and recovei-y of Liiii\.crsal service contributions arc governed by the statutory 

, ' Y l i l i i  
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Cramework cstiiblished hy Congress i n  Ihc Coinniiiriications Act of  1934, as amended. 47 

U.S.C. $201, 702 and 254.' 

Scction 254(b) sets foi71i the FCC's authority to administer and implement Ihe 

llniversal Scrvice Fund program, as wcll as the carriers' obligations to contributc to thc 

llniversal Scrvicc Fund. 47 IJ.S.C. 8 254(a)(2), (d), and (g). Section 254 instructs Ihc 

Coininission to eslablish univcrsal scrvice stipport inechanisrns with the goal of insuring 

the dcli\wy o f  affordahlc telcconimuniciitioiis services to all Americans, including 

consuniers i n  high-cos1 areas, low-income consumers, eligible schools and libraries, and 

rural health carc providers. d r u g  47 U.S.C. 4 254(h). 

Section 254(d) o f  the Communications Act states that "[elvery 

telecomiiitiiiications carrier that provides interstate telecommunications service shall 

contribute, on an equitahle and nondiscriminatory basis, to the specific, predictable, and 

sufficient mechanisms cstablished by the Commission to preserve and enhance universal 

scrvicc." !& rilitTg, itiler olio. 47 U.S.C. $ 254(tl) (emphasis added); 47 U.S.C. 5 254 (h) 

(4) ( 5 )  (providing that Commission policy 011 univcrsal service shall be based, in part, on 

the principles thal contributions should he cqiiitahlc and nondiscnminatory, and support 

mechanisms should bc qeci l ic ,  predictable. and sufficient). (Emphasis added). 

h. The  FCC's methodology for assessing nniversal service contributions 

111 its 1097 Universal ScnJice Ortlcr', the FCC decided to assess contributions on 

contributors' yoss-billcd cnd-user tclecoinniitnications revenues. Specifically, the FCC 

I n  the M a c r  of  Fedcral-Staic Joint Board on Universal Scrv!c_c, Report and Order and I 

Sccontl Ftii-tlicr Notice ol' Proposed Rulemaking, CC Dockct No. 06-45, Released 
Dcceinhcr I ? ,  2002, 2002 LVL 3 I778741 (FCC), at  11 7. 
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conclutlcd t h a t  assessmciits based on end-user telcconiniunications revenues would be 

competiti\,ely i ieu(ral. would bc easy to dniiiiis:cr. and would eliminate some economic 

distorlions mociated w i t h  a n  assessment based on gross telecolnmunicaiions camers’ 

rcvciities. Universal Service Order, I2  FCC Rcd at 9206-09,11$1 844-50. 

111 its Second Order on Reconsideralion’, the FCC set forth the specific method o f  

compulatioii for universal service contributions. l l i c  FCC also designated the LlSAC as 

lhe neutral entity responsible for administering the universal service support mechanisms, 

i i i c  I tid i “2 bi II in2 contributors, col lecti ng contributions to the uni  versa1 service support 

mechanisnis, and disbursing universal senrice support funds. rd. a1 18423-24,lI 41; see 

nl.co 47 C.I...K . $ 54.701 

The FCC required contributors to report their end-user telecommunicatjons 

revenues to the USAC on a Telecommunications Reporting Worksheet semi-annually, 

and conlrihutions were based on the reporting of billed end-user telecommunications 

revenues Tl-oln the prior year. Second Order on Reconsideration, I2 FCC Rcd 18400, 

Appendix B; .see d s o  47 C.F.K. 9 54.71 I(a) (providing that “[c]ontributions shall be 

calculated ;mtl filed in accoi.dance wilh the Teleconinitinications Reporting 

_._____ - 

’ Fedcral-State Joint Board on Universal Service, CC Docket No. 96-45, Report and 
Order, I 2  FCC Rcd 8776. 9205-07,lI 11 843-44 ( I  997), as corrected byfcderal-State loint 
Board on Universal Servicc, Erratum, CC: Dockel No. 06-45, FCC 97-157 (rel. June 4, 
1997) a n d  Ematum. I3 FCC Rcd 24493 (1997), all’cl iii part, rcv’d in  parl, rcmanded 111 

p i t - t  , TU />  / /om,  Tcxas Office of  Puhlic Uti l i ty Counsel v.  FCC, 183 F.3d 393 (5th Cjr, 
l909), c u t .  denied, 530 U S .  1 2  I O  (2000), ccrt dismissed, 531 U.S. 975 (2000) 
(Universal Senice Order). 
’ Cliiitiycs to the Board ol‘Directors or the National Exchanqe Carrier Association, Inc.. 
Fedcral-Staic Joint Board on Universal Service, CC Docket Nos. 96-45, 97-21, Report 
and Ortlci. aiici Secoiid Order oii Reconsideration, I 2  FCC Rcd 18400 (1997) (rei. July 18, 
1907) (“Sccontl Order on Reconsidei.atioli”). 



Worksliccl ...”); Second Order 011 Reconsidcration, 12 FCC Rcd at 18424,l 43, 18442,lI 

80. 18501-02, Appendix C. 

C. T h e  FCC’s Consolidated Reporting Order  and FCC F o r m  499-A 

Subsequent to its Second Order on Reconsideration, i n  an effort to reduce the 

administrative burdens on contributors, the FCC consolidated carrier reporting 

rcquiremcnts. (“Consolitlatcd Reportine O l r ” ) . ’  Thus, in lieu ofrnaking four separate 

filings, rcporring carriers w o ~ i l d  simply tile one copy of the new 499-A worksheet on 

April I of  2000 and cacli following ycar. 

imposing new rcporting requirements, hut instead its goal was “to simplify the 

rcqiiiremenls to the grcatcst extent possible while continuing to enstire the efticient 

adniinistration of the support and cost recovery mechanisms ” 

noted that. with certain liinitcd exceptions, i t  was not revisiting. among other things, the 

at 11 I .5 The FCC emphasized that i t  was no1 

at 11 I .  Indeed, the FCC 

See =Biennial Regti latory Revicw-Stream I i n e d l t r i  butory Reporting 4 

Rccluireirietils Associalcd.witli Adiiiinisrratioii o f  Tclccotiitntinications Relay Servicc, 
Nortli American Nuinberiny Plan, Local N u m h e r  of the Portability. and Universal 
Service Siipport Mechanisms. CC Dockct 98.1 7 I ,  Report and Order, 14 FCC Rcd 16602 
(1999) (Consolidated Reportinq Order); see o l , ~ o  Common Carrier Bureau Announces 
Release o f  September Version oFTelecoii~ii iunications Rcportinq Worksheet (FCC- 
-for Conlributions to the Universal Scrvicc Support Mechanisms, CC Docket No. 
08-171, I’tthlic Notice, DA 99-1520 (rcl. . I d y  30, l099), CmmonCarr ier  B ~ E  
~- Annotinces Releasc of Teleconimitnications Reportinr: Worksheet (FCC Form 499-A) for 
.April I ,  2000 Filiny by All ~~~Ic~ommui i i ca t ions  and Carriers, CC Docket No.  08-1 71. 
Public Notice. 15 F-CC Rcd I 644 (Coin. Car. Bur. 2000). 
’ Prior IO thc FCC’s Consolidated Rcportitix Ordcr, FCC rules required 
~~Ieconirn~~nicat io~is  carriers hav ing  interstate reYenues to file, at diffcrcnt titiies 
~ R I - ~ L I ~ I I ~ L I ~  the year, a nitniber of contribor relio~-ting worksheets reflecting duplicative 
rcportiiig requireinelits. Specifically, sucli carriers had to f i le four forms (viz, .  Fonn 431, 
TRS Fund LVorkshcet; Fomi 457, Universal Scrvicc Worksheet; Form 496, NANPA 
Ftlntlitig LVorksheet; and Fom 487, LNP Worksheet) conlaining revenue and otlier data 
on w h i c h  conlribuliotis lo support or cost I-ccovery mechanisms wcre based. 

~~ Consolidate<i - Ret>ortiiig Order, at 11 6. 
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substanti\c reqLiirciiieiits ofttic support and cost recovery mechanisms. Instead, the 

ruleinakiiig locuses on steps to reduce burdens oii contributors, and burdens on the 

atlministralors to handle the contributions. by improving thc data collection process. f i a t  

11 5." Signilicantly, Form 457, the prior Worksheet pertaining to Universal Service 

contribulions (see note 5 ,  xipro), specifically required telecommunications carriers to 

"tile a revised Worksheet if i t  discover[ed] an m o r  in the data that it reports."' Form 457 

containcd no deadline for filing such revisions. 

I n  its-nsolidated Reportine O r d c ,  thc FCC clarified that the new 

~Telecomni~rnications Rcporting Worksheet wodd  become en'ective upon approval by the 

Officc o f  Management arid Budget ("OMB"), but not lcss than 30 days from publication 

in the Fedei-al Register. 

to the Telecomiriunicatioiis Reporting Worksheet to the Chief of the Common Carrier 

Bureau. Consolidated Reporting Order, at 11 39. The FCC cautioned, however, that 

"[tJhesc dclcgations extendcd to administrative aspects of the require~nents, e .g . ,  where 

and when worksheets are filed, incorporating edits to rcflcct Commission changes to the 

substaiicc ofthe mechanisms, and other similar details." at 11 39. To ensure that its 

delegations to the Common Carrier Bureau were consistent, the FCC stated that i t  was 

ariicndirig its rules "to grant thc Common Carrier Bureau delegated authority, i n  keeping 

with the cunent dclegation for universal service purposes, to waive, reduce, modify, or 

at 11 32. The FCC delegated authority to make future changes 

~ 

(' -l'hc F C r  tloted that ill its Septeniher 25, I908 Notice of Proposed Rulemaking and 
Noticc o f  Iiiq~iiiy to Initiate the Consolidated Reporting Order Proceeding, it sought 
conitnents on ways to strcanilinc the filing requireineiits associaled wi th  thc s u p l ~ ~ l t  and 
cost recoicry iiicchanisnis required under the Coni~nunications Act. rd. a t  11 7. Thc FCC, 
however. ticvcr sought coniinent on whellicr to impose a statute of limitations Tor filing 
irevisions to FCC Fonn 400-A on the Icngth ofany such statute or deadline. 

Fonn 457. Spccific Instructions. C Block 3: Cet-tification 
~. Secoiitl 01-tlcr on Reconsideralion, 111 Appendix A, I!niversal Service Worksheet 



eliniinatc I l ic  cunlrihutor rcporling reqtiireiiieiits Tor the TRS, LNP, and NANP 

mechanisms. as nccessary to prcservc the sound ;iiid erLcient administration or  the 

support and cost r-ccovery ~riechanisms." M a t  11 40. The FCC "reaffirm[ed] that this 

delegation estciids only lo making changes to rhc administrative aspects of the reporting 

requircnienls, !lot to the substance o f  the t inderlyi i igpro~rams." a at 71 40 (emphasis 

added); 47 C.F.K. 9 54.71 l(c.). 

~Tl ic  Instructions to FCC Form 409-A require telecommunications prociders to file 

21 rcvised v.ui-ksheel if i t  discovcrs an error i n  the revenue data that i t  reports. 

Specitical ly. thc Instructions provide that "[t]elecoinmunications providers should ii le 

revised Form 499-A revenue data by December I o f  the same filing year. Revisions filed 

after t ha t  must he accoinpanied by an explanation o f  the cause for the change along with 

complete docunientation showing how the revised figures derived from corporate 

financial records." Telccommunications Repoitinc: Worksheet, FCC Form 499-A, 

Instructions for Coniplctiile the Worksheet for FJbio Contributions to 

Telecornm~inica~ions Relay Scrvice, Universal Service. Nurnbcr Administration. and 

~ [.oca1 Nuniber _. Portahilily Support Mechanisnis, Fcbruary 2002. 

Earliei. \ ersions o1'the Inslructioiis to Fonn 499-A contained language essentially 
idcnticcil to tlic February 2002 Instructions. See Consolidatcd Reporting Order Appendix 
D -- ~ ~ e l c ~ o i i i i i i ~ t i i c a t i o ~ i s  Reporting Worksheet, at  II (E) ("Contrihulors should file 
rc\ ised Form 490-A workslicet by December 31 of the same calendar year. Revisions 
l i lcd after tha l  inust be accompanied by an explanation o f  the cause for thc change along 
with doctiiiiciilatioii showing how the rcvised l i y r c s  dcrive from corporate financial 
i.ccords."). 

h 



On hl;irch 2002, The Coninion Carrier Bureau announccd the release of another 

rwisetl ~I't ' lcc(~iit i i1i inicalions Reporting Workslicct, FCC Form 499-A and acconipatiying 

ii i~tructi~iis.  ' 1  

d. T h e  FCC's Form 499-Q 

On March 9, 2001, the FCC adopted a rule changc providing that Universal 

Scrvicc coitti.ihutions bc based on qtiatterly 7'eIecon~niiinications Reporting Workshcct 

tiliiigs, \L i th  i i i i  annual true-up based on an annual Telecommunications Reporting 

Workshecl. Federal-State Joint Board on Universal Service; Petition for Reconsideration 

by AT&-]'. i'c' Docket No. 96-45, FCC: 01-85  (rel. March 14, 2001). In its or&, the 

FCC requtrcd such quarterly statements bc made on FCC Form 499-Q. Moreover, in its 

Order, the FC' ( .  stated that "carriers will be allowcd an opportunity to file a revised Form 

49Cl-Q prior to the filing date of the next Fonn 499. On April 6, 2001. the Common 

Carrier Burcau announccd approval o r  FCC Fonil 499-Q by the Office of Management 

and Budsct. O n  April 8, 2002, the Wirelinc Competition Bureau announced the release 

ofrcvised F K  form 409-Q, The Instructions to Tcleconirntinications Kcporting 

Workshcct. FCC' Forni 4119-Q provide that "[a] contributor must file a revised 499-Q 

CornmonC;llriet- Bureau Aiinounces R e l c s o f  ~l'elecominunications.Re~ortillS 
Workshcct (FCC Forti1 40%A for April I ,  2002 Filinc by All TelecomrnunicatIons 
Can-iers, CC Docket No. 98-1 71, Public Notice,I 7 FCC Rcd 43 15, (rcl. March 4, 2002). 
In its Public Noticc, the Common Carrier Bureau recognized that since the release or the 
initial vers io t i  n f t he  Teleconiniunicatioiis Kcporting Worksheet, i t  has revised the 
Worksheet a iiumber of times. !& c i l i ~ g  m i e n t a t i o n  of the Subscriber Carrier 
Selection (&_es Provisions of the Tclccomnititiications Act of 1996, Policies and Rules 
<.'onceniitiL: Ilnauthorizctl Changes o f  Consumer Lonq Distance Carriers, CC Docket No. 
94- I 2 I .  Tliiitl Report and Order, 15 FCC Rcd 15996, 16026 1 6 3  (2000) (Slainmins 
Third Rcpoi-l~tid Order) (revising FCC Forni 499-A to include registration information); 
~ ~ o n l r i h t i t o r . ~ t ' p ~ r t i i i ~  Reqtiiretncnts Order, 14 FC'C Rcd at 1661 11 11 39-40 (delegating 
cltithorily t u  i l ic chicruf the comnion carrier bureau to make Changes to the 
tc1econiiiiiiiiic;itions reporting worksliect).; 47 C.F.R. $9  52.1 7(b), 52.32(b). 54.71 I(c), 
64.604(c)(S)( iii )(B). 
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workslice1 i (  11 discovers an el-ror i n  the h a  that it reports, s ~ i c l i  as would arise if tlic lilcr 

disco\crcd that i t  omit led or i:iisclassificd ii niajol- catcsory ofrevenue. Howcver, 

rcvisctl tiliiigs must be made by the filing date for the subsequent 499 filing." a at 11 

II(E). 

e. T h e  FCC's modification to the revenue-hased methodology for assessing 
universal service contributions, and i ts  retention of Forms 499-A and 499-4 

111 Dcccniber 2002, the FCC adopted scvei.al modifications to t h e  revenue-based 

system IU insurc l l ic sLifficiency and the predictability of universal service. /'\niong other 

things, lhc FC'C' nioditicd the current revenue-based methodology by basing contributions 

on a percentage ol'projcctcd collected, instead of historical gross-hilled, iiiterstate and 

inlcrnalional cnd-user telecoinmuiiications reveniies reported by contributors on a 

quarterly basis. In the  Matter of Federal-State Joint Board on Universal Scrvig, at 11 I C ) .  

In a d o p t i n g  this inodification. the FCC inotcd that contributors will continue to file 

a Form 490-(2 on i i  quxtcrly basis and the Forrri 4 W A  on an annual basis. 

The FCC' rtirthei- noted that. "[slimilar to existing policies, contributors will h a w  an 

opportunity to co imct  t h e i r  projections up to 45 days after the due date of each Form 499- 

Q filing and Ihrougli t h e  annual true-up process. u, (emphasis added). The FCC 

rccognirctl tlial IJSAC: would refund or collect from contrihutors any over-payments or 

ti ider-p:iyiieii ts. 

at 7 33. 

I l S l i l l i  
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1. l 'he FCC acknowledges that its rules do not contain deadlines for 
filing revised Forms 499-A and 499-Q, and concedes that any 

such dcadlincs are contained in the Instructions to these Forms 

Sign licanlly, consistent witli i t s  refereiicc to "existing policies" regxdiiig 

dcadlincs to l i l c  rcvisetl Fomi 490-Qs (see Scction IV( I)(e), S I ~ Y L ) ,  as opposed to an 

existing I-ule. lhc FCC acknowledges that its "rules do not specifically address revised 

Form 300-Q filings ..." m t h e a t t c r  o m u c s t  Tor Review by ABC Cellular 

~. Corporationa Federal-Slate Joint Boa1.d oil Universal Service, CC Docket No. 96-25; 

Clinngcs 19 tile Board Or Direclors of-the National Exchanae Carrier Associations, Inc., 

CC Dockel No. 97-21 (rel. Dccember 17, 7002), 2002 W L  21818214 (FCC) at11 12. 

Instead. tlic FCC recognilcs that the Form 499-Q Instructions, as opposed to any rule, 

slates t h a t  rcuiscd filings must he subniitted by the next Form 499 filing deadline. 

a1 1 2 .  

2. The Administration Procedures Act ("APA") Notice and RulemakingProcess 
Rlust Be Strictly Followed When .Adopting Substantive Rules 

a. Requirement of notice and comment rulemaking 
fo r  substantive rules 

'I i c  APA defines "rulc" as: 

"lhc wholc or a part oI'ati agency statement o f  general or particular applicability 

1. 

and HitLirc cfrcct designed to iiiiplcnicnt, intcrpret, or prescribc law or policy .... 

5 (J.S.C. 4 551 (4).  

The APA's gcncral ruleniaking section, 5 U.S.C. $ 553,  sets down certain 

procedural i.cclttitetncnts with which agencies mtist comply in promttlgating a legislative 

irule: lhcrc nitist bc publicatioti o r a  notice o f  proposed rulemaking; opportunity for public 

1 ? X i i i i i  
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cotiinlcnL on thc proposal; a n d  Iiublic,ation of a final rule accompanied by a statement of 

the rule'> basis and purpose. l l t i l i r y  Split1 Wasle ,4crivilies Croup v. Environmental 

Protcctioii ASency, 236 F.3d 749. 752 (D. D.C. 2W1) citingyeimont Yankee Nuclear 

Powcr C o p .  v. NRDC, 435 U.S. 510, 523-24 (1978). The APA's notice and comment 

procctliites Inavc two purposes: " ' Lo reintrodlice public participation in  fairness to 

all&tcd parties after governmental authority has been delegated to unrepresentative 

agencics."' (citations omitted); and to asstire that the agency i s  presented with all 

infomiatioii and suggestions relevant to Lhc problem at issue. White v. Shalala, 7 F.3d 

2 0 6 ~  3 0 3  (2d Cir. 1993). 

Section 58;(b)(A) of the APA,  however, carves out an important exception to the 

rtt leti iaking proccdures. Agencies nccd not Tollow the prescribcd rulemaking process lo 

create "interpretive rules, general statement of policy, or rules of agency organization, 

procedurc, or practice." 5 U.S.C. 4 553(b)(A). 

l h m .  agencies must perfonn notice-and-conlnlent procedure prior to issuing a 

legislati\,e rtilc. h u t  producing a nonlegislative rule requires no such process. See 5 

U.S.C.. .) 553.  To clistingtiish whctticr a rule is nonlegislalivc or legislative, courts 

cotisidel. \vhcther rhc rule is "substantive" i n  nature. Cliryslcr Corp. \'. Brown, 441 U.S. 

28 I, 30 1-02 ( I  979). Put anohcr  way, i l a  rulc has substantivc effects, it should have 

lbccn promulgated as il Icgislative rulc. and therelbre thc agency shoultl have perfonned 

tiotice-;intl-coniment to create i t .  Clirysler. 441 U.S. at 301 -92; -Professionals and Patients 

fol. Cus~omiicd rare  v .  Shalala, 56 b X  592, 50.5 (5Ih Cir. 1995) ( i t a  rule is 

"suhstanttvc." die exemption is inapplical>lc. and the full parioply oFnoticc-and-comment 

reqtiit-eiiictits nitist bc adhcred to scrupulously). 

- 1  7-  



.'\ legislative rule i s  stihstanlive 1 1  i t  has a binding. significant and immediate 

el'lcct OII Llic rights and ohli.ytions of the public. Chrysler, 441 U S .  at 301 -02; .see also 

~. ,4vo~cIIcs Sportsmen's Lcaye ,  Inc. v. Marsh, 715 F.2d 897, 908 (5th Cir.1983) 

(suhst:inti\ c rules, "grant ri$Ls," "impose obligations," "produce other significant cffects 

on privatc interest," or "have substantial lesal cffect"); Pcrales v. Sullivan, M.D., 948 

F.2d 13-18, 1354 (2d Cir. 1991) (a "substantive regulation'' i s  oiic which "grant[s] rights, 

iiiiposc[s) oblisations, or produce[s] other significant efkcts on private interest."). 

Gctierally speaking, i t  seems to be established that "regulations," "substantive rules," or 

"legisliitive rules" are tliosc which create law, tisually iinplementary to an existing law. 

.. Professionals ~~ and Patients for..Ccistoniized C a ,  56 F.3d at 602."' 

The " 4 P A ' s  notice and comment exemptions must be narrowly construed." 

Professionals and Patients for Custoniized Care, 56 F.3d at  595. Indeed, a substantive 

rule promulyated withotd the requisite iioticc-and-comnient, i s  tinlawful. fi Community 

Nutrition Iiistitute, ~~ 8 18 F.2d at 946-49 (invalidating Food and Drug Administration's 

"action Ic\cls" because thcsc rules were produced without notice-and-coninient yet 

a()plIcd as law) 

Althollgh the APA itsclfdoes not def ine "substantive rules," "interpretive rules,'' or 
"slatcnietit o f  policy," courts over the years l i ave  dcvelopcd a body ofjtlrisprudencc that 
IS hclpl i l l  iii di.awirig the necessary -- but  olien illusory -- distinctions among the three 
Iypcs o l ~ r i ~ l c s .  Professionals and Patients I b y  Custoinizetl Care, 5 h  F.3d at 595 eilitig 
Coinni~it i i ty ~ Nutrition Institute v.  Young, 818 F.2d 943, 946 (D.C. Cir. 1987) (recalling 
Lhat COIII.~S and conimentaiors have dcscribed the distinction between substantive and 
intcrpi.cli\e tritles or policy statement as, i t i / w  rdio, "tentious," "fwzy," "blurred," 
"b;ifilitig." atid "and slirocided in  considerable smog"). 

I { J  
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b. Exception for interpretive rules 

NonlcgiSlative rulcs. oil tlic other hand, lack the binding effect o f  law and may not 

crcitte obligations, convey rights, or cause significant effect. Chrvsler, 441 U.S. at 301 - 

02. Nonlcgislative rulcs include "intcrpretive" regulation, which i s  simply an agency's 

"intendccl coLirsz o f  action, i ts  tentative view ofthe meaning ofa  particular statutory 

tct-m, 01 '  inlcrnal house-keeping iiieasurcs organizing agency activities." ms, 948 F.2d 

at 1354 (citations omitted). "Interpretive rules are not intended to alter legal rights, hut to 

state thc agciicy's view orwhat  existing law requires." Sekula v.  FDIC, 39 F.3d 448, 457 

(3d Cir. 1004). Cliryslcr, 441 U.S. at  302 n. 31, 315.16 (notingtthat interpretive rules 

infonn tl ic public how an agency interprets the statute or how i t  administers i ts 

suhstantivc rules and that interpretive rules do not create binding law); Alcaraz v. a&, 
740 F.2d 50.3, 61 3 (9th Cir. 1984) (iiotiiig that interpretive niles are essentially hortatory 

and instructional and they arc used more for discretionary fine-tuning than for general 

I a\\ mak i 11 g ). 

Interpretivc rules do not rcqulre pi.ior notice to i t s  enactnient.Jerales v. Sullivan, 

m, 04x K2 t l  at 1354. 

c. Exception lor general statements of policy 

Nonlegislalivc i.tiIcs also include general statements o f  policy. A general 

statemcrit o f  policy i s  the outcome of ncithcr a rulemaking nor an adjudication; i t  is 

nciIlicr ;I rulc iior a prcccdcnt hut  i s  inerely an announcement Lo thc public of the policy 

which (he  Ligcncy hopes to implcment in  future rulemakings or adjudications. Pacific Gas 

and Elcctric ~. Co. v. Federal Powcr Cummission, 506 F.2d 33, 38 (D.C. App. 1974). 

I 'x:",i  



I'Iic ci-i l ici i l  distiiiction betwtxn a substantive rulc and a gencral statement or 

policy is thc hl'fererit practical e l k t  t h a t  ilicse two types of pronouncements have on 

stibscqticnI arliiiiiiistrati\ e proceedings. u, A properly adopted substantive rule 

establishes 4 slandard of conduct which has thc force of law; the underlying policy 

enibodiecl iii the rulc is not gcncrally subject to challenge before the agency. 

A p e r a l  statement of policy, on the other hand, does not establish a "binding 

norm." It  is not finally dclerininative of thc issues o i  rights to which i t  is addressed. 

- lcl. Tlic agency cannot apply or rely upon a general statement of policy as law because a 

genenl statcment of policy only miounces what the agency seeks to esmblish as policy. 

A policy statement announces the agency's tentative intentions for the future. When 

the agency applies the policy in a particular situation, it must bc prcpared to support the 

policy.jtist iis i f  the policy statement had never been issued. d. An agency cannot escape 

its responsibility to prcseiit evidencc and reasoning supporting its substantive rules by 

announcing binding precedcnt i n  the form of a general statement of policy. at 38-39. 

d. Exception for  agency organization, procedure, o r  practice 

Finally, nonlcSislatiw rules includc rules o f  agency organIration, procedure, or 

practice. The 4PA's Scctioii 553(b)(A) has bccn dcscribed as csscntially a 

"IioLiseliccpiiig" measure, Chrysler Corp v. Brown, 441 IJ.S. at 310, "[tlhc distinctive 

piirposc C~I ' . , .  [which] is to ensure ' that agencies retain latitude in  orgnniziiig their 

/ ~ c o / . n i / /  opei-aIioi~s.'"Amcrica~i Hospital Assn. v. Bowen, 834 F.2d. 1037, I047 (D.C. 

Cir. 1987). Whcre nominally "procedural" rules "encode[ ] a substantive value 

judglT1ent" or "sLibstantially alter the rights or intercsts o f  rcgulated" partics, howcver, thc 
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